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(iregory's 
Common Law Declarations 


GEORGE C. GREGORY, 


of the Richmond (Va.) Bar; 





Deposition of a ‘‘Practicing Lawyer” On Behalf 
of this Work 


Q. What pleading gives you the most trouble? 

A. My declaration, of course. 

Q. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing of your case by un- 
fortunate errors in your petition? 

A. Not a few times, I am sorry to say. 

Q. Did you know that there was a work that would have saved 
you these mistakes? 

A. No; what book is it? I should certainly like to have it. 

Q. That book is Gregory’s Common Law Declarations, con- 
taining 109 complete forms for beginning an action at law and cover- 
ing fully every point from parties to the prayer for relief. Don’t you 
think such a book would be useful to you? 

A. I think it would be absolutely necessary, provided I could 
rely on each form. 

Q. Every form in this work is sanctioned by several authorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor by the first mail out of St. Louis. 
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“The A B C of the Law” 


GROUNDS AND RUDIMENTS OF LAW. 


AND 


EQUITY IN PROCEDURE 


W. T. HUGHES 


Treatises on the fundamental principles, also their practical application illus- 
trated by leading and well selected cases throughout all libraries. A demonstration 
oi organic, immutable canons. 

Many of the best and brightest lawyers in the country heartily endorse these 
works as being the most compact and multi-ideal expression of organic law. The ma- 
tured practitioner and the student alike consult these works for the best expression 
and ready reference to the rudiments and reckoning therefrom according to the needs 
for either instruction or for application in practice. 


SEE WHAT SOME OF THEM SAY: 





“The completion of the unfinished “They are the essentials of a legal 
works of Francis Bacon; a panacea for education.” 
all my clients’ ills.” 
RUSSELL JACKSON, OO a a 
Atty. Gen., Wis. y. » Wis. 


FRANK J. LOESCH, Chicago. 


“They correctly gather from the Ro- THOS. W. SHELTON, Virginia. 


man Law the fundamentals, and cite the 


best cases, old and late, to illustrate “I have found more food for thought 
those principles.” in your works than in all the books I 
JOHN C. TOWNES, have examined in ten years.” 


Dean, Tex. Univ. MALCOLM E. ROSSER, 


Sup. Ct. Com., Okla. Cy 





“The discussions in these works are 
the most instructive element in my whole 


professional life.” “One good big idea on each page.” 
DUDLEY L. NASH, S, JAMES THOMPSON, 
State’s Atty., N. D. La Crosse, Wis. 


Judges R. D. Marshall (Sup. Ct., Wis.) and Calvin Brown (Sup. Ct., Minn.) have 
added testimonials that are elsewhere published in full. Supreme Judges cite the au- 
thor, as in Rodgers v. R. R., 75 Kans. 222, 121 Am. St. 416, 10 L. R. A. (N. 8S.) 658; 88 
P. 887; also,Clark v. S., (Miss.), 38 L. R. A. (N. S.) 198, 57 So. 209. See, also, Sec, 
10, Robinson’s New Elementary Law and Sears’ Trust Estates as Business Companies. 
Other testimonies attend these works. 





HUGHES’ GROUNDS AND RUDIMENTS OF LAW 


FOUR VOLUMES; PRICE, $15.00, DELIVERED 
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REASONABLE INFERENCE IN UNFAIR 
COMPETITION OF THE PIRATING OF 
A TRADE-MARK. 





The Seventh Circuit “Court of Appeals 
treats, as appears to us, a practical question 
of there being or not unfair competition in 
a too severely technical way, in the case of 
3orden Ice Cream Co. v. Borden’s Con- 
densed Milk Co., 201 Fed. 510. 

There was an appeal from the grant of 
a preliminary injunction in a suit by the 
Condensed Milk Co., after a hearing on 
the bill and affidavits, the reviewing court 
saying there was no showing of any facts 
tending to sustain allegations of irreparable 
injury, or that plaintiff will be injured in 
the business it is presently engaged in. This 
finding, however, appears, as we think, to 
be a view of the evidence which amounted 
to a begging of the entire question before 
the court. In other words, had the mind 
of the court been disposed to regard the 
controversy from a liberal, rather than a 
strictly technical, standpoint, it might not 
have made the statement of facts that it 
did make. Its view of the law colored its 
Statement of facts. It was made a part of 
said statement that the word “Borden” is 
a trade-name of great value and identified 
with such milk products as Borden’s Con- 
densed Milk Company placed on the mar- 
ket. Many of these products were of con- 
densed or evaporated milk, which were 
sold to confectioners for the making of 
commercial ice cream, large sums of money 
being expended for advertising, particu- 
larly referring to “Borden’s Peerless Brand 
Evaporated Milk, Confectioner’s Size.” 

A corporation was formed under the 
name of Borden Ice Cream Company, its 
charter authorizing it “to manufacture and 
sell ice cream, ices and similar products.” 
There were allegations of intent to trade 
upon the reputation of plaintiff's products 
by deceiving the public, etc., etc. 





We put to one side the court’s feasoning 
about there being nothing exclusive in the 
appropriation of a personal name, and 
agree with it in saying, in effect, that’ it 
was of no concern to the plaintiff that the 
public should be protected against imposi- 
tion, if that imposition in no way affected 
plaintiff in the full enjoyment of all legiti- 
mate benefit in its trade-name, though it 
may be somewhat difficult to suppose that 
the public could have been deceived in this 
instance without the deception operating 
against that benefit. But we get down di- 
rectly to what the court says as showing 
that the plaintiff was not actually wronged 
in this assumption of a name, which was 
the distinguishing feature in plaintiff’s 
trade-mark. 

The court said; “The name ‘Borden,’ un- 
til appellants came into the field, never had 
been associated with commercial ice cream. 
3y making commercial ice cream the appel- 
lants do not come into competition with the 
appellee. In the absence of competition, 
the old company cannot assert the rights 
accruing from what has been designated 
as the secondary meaning of the word 
‘Borden.’ The phrase ‘unfair competition’ 
presupposes competition of some sort. In 
the absence of competition the doctrine 
cannot be invoked.” 

If there are granted as premises the two 
leading sentences of this excerpt, all the 
rest follows. But those sentences assert 
rather a conclusion of law than a finding 
of fact. The old company’s name “had 
been associated with commercial ice cream,” 
if its “Peerless Brand Evaporated Milk” 
had acquired a reputation in its being the 
main constituent of commercial ice cream; 
and it seems to us that to speak of Bor- 
den’s Commercial ice cream would be un- 
derstood by every one acquainted. with that 
brand to mean ice cream made out of that 
product. 

Let us see how the court proceeds: “Ap- 
pellee also urges that it makes and sells 
large quantities of evaporated or condensed 
milk to manufacturers of ice cream, and 
that if appellants are permitted to use the 
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name ‘Borden’ in the ice cream business, 
dealers will believe that its ice cream is 
made by appellee, and will in consequence 
buy the finished product rather than the 
componert parts, and that appellee's sales 
of evaporated or condensed milk will fall 
off to its manifest damage. Such result 
would be too speculative and remote to 
form the basis of an order restraining men 
from using in their business any personal 
name.” , 

This last sentence is peculiar, especially 
as the court had been conceding that any 
name, whether a personal name or not, 
could eventually be part of a trade-mark. 
Its being a personal name is but an inci- 
dent of its selection. It can acquire a sec- 
ondary use the same as if originally it had 
not been a personal name. But the sen- 
tence indicates a sort of animus against the 
trade-mark as if it were a sort of bastard. 

That the result feared by appellee was 
“speculative and remote’’ seems to us not 
true. It was not only a natural, but a nec- 
essary, result. It follows as night follows 
day, that if a dealer believed he was get- 
ting a “finished product” with Borden com- 
ponents, and, if Borden components en- 
tered into commercial ice cream, it natural- 
ly would be called Borden Ice Cream. 

There hardly seems in the opinion we 
are discussing, any distinctively new prin- 
ciple in trade-mark law. It is more a dis- 
torted view the court takes of facts. It 
seems to us to fail to see how the public 
would regard the assumption of the word 
“Borden,” at the same time tacitly, we 
think, admitting, that if the public natural- 
ly and reasonably would suppose that “Bor- 
den” products entered into defendant’s fin- 
ished product, composing all or chiefly all 
of what it was, then the old company would 
have had a case. 

But the decision is dangerous as a pre- 
cedent, because it could be cited to show, 
that a trade-mark may follow for the pro- 
tection of the owner of the trade-mark, 
articles to be used in a finished product, 
yet that trade-mark could be legitimately 
used in connection with a finished product 





whose components. were similar to the 
trade-marked components, no matter 
whether the public were deceived into be- 
lieving that the finished product represent- 
ed trade-marked components or not. This 
is not either a practical or a just applica- 
tion of trade-mark principles and it opens 
as widely as one may desire the door for 
unfair competition. 








NOTES OF IMPORTANT DECISIONS 





COMMERCE — CARMACK AMENDMENT 
NULLIFYING STATE LAW AS TO CARRIER 
LIMITING TIME FOR BRINGING SUIT.—We 
called attention, editorially, to decision of U. 
S. Supreme Court holding that, by the Carmack 
Amendment, carriers have the right to limit 
liability by an agreed valuation. 76 Cent. 
L. J. 243. : 

In a later decision by this court the prin- 
ciple in that ruling is held extendible to the 
question, state law or decision to the contrary 
notwithstanding, whether a limitation upon 
the time for bringing an action for loss, as ex 
pressed in a shipper’s contract for an inter- 
state shipment, is valid. Mo. K. & T. R. Co. v. 
Harriman Brothers, 33 Sup. Ct. 397. 

The court says the validity of such a limita- 
tion “is a federal question to be determined 
under the general common law, and as such, 
is withdrawn from the field of state law or 
legislation,” all of which is a new note in 
the assertion of federal independence in in- 
terpretation of state law. It has never, we be- 
lieve, been asserted, that there lay an appeal 
from a state court for its interpretation of 
what was “the general common law” to the U. 
S. Supreme Court, as upon a federal question 
being involved. It is asserted, here, however, 
that federal legislation has embraced “the gen- 
eral common law” so as to make it federal 
law. The limitation was sustained, the state 
court being reversed. Of course, the federal 
law eould have said general common law prin- 
ciples should apply in all questions regarding 
shipments in interstate commerce, but as this 
legislation was merely to cover such shfp- 
ments only to the extent of there not being 
any harmful interference by state ruling, it 
looks like a leaping from one point of a needle 
to another, until you find a broad basis to rest 
upon, to make the announcement the court 
does. ‘ 

Justice Lurton, who speaks for the court in 
both of the cases we have referred to, seems 
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to us to be one of those judges, who in deci- 
sions regarding federal power would favor the 
adage nulla vestigia retrorsum. Justice Hughes 
concurs in the result, and Justice Pitney dis- 
sents. We regret they did not give their rea- 
sons. 








DISBARMENT FOR QUESTIONING 
THE INTEGRITY OF THE COURT.* 

In Bruce’s Institutional History of Vir- 
ginia in the Seventeenth Century’ appears 
the following: 


“Francis Willis in 1640, condemned the 
laws of the last General Assembly as re- 
pugnant to justice; and he also spoke in 
harsh terms of the Gloucester Bench. The 
General Court, taking cognizance of his 
words, considered to be the more inex- 
cusable because he was the Clerk of that 
County, and also a practicing attorney, 
sentenced him to stand at the door of the 
court house with a placard attached to his 
head announcing his offence; deprived him 
of his clerkship and attorney’s license; 
and required him to pay a fine of twenty- 
eight pounds sterling, and to suffer im- 
prisonment during the pleasure of the Gov- 
ernor.” 


And in Northampton County, the rec- 
ords (1657-1664) show that Henry Bos- 
ton was reproved for saying that the acts 
of the Assembly were simple foolish 
things.? 

I shall refer to that class of cases in 
which an attorney has been rebuked, pun- 
ished or “forever disbarred” for daring to 
question the integrity of a judge. And I 
am not considering cases in which it may 
be proper to punish a lawyer for contempt 
of Court, as any other person may be pun- 
ished, but solely of disbarment or other 
proceedings against a lawyer, as such. I 


*This article, by Mr. Charles A. Boston, Chair- 
man of the New York County Bar Association 
Committee on Professional Ethics, will occa- 
sion no little surprise. The idea was expressed 


recently at a meeting of the New York Bar 
Association on Jan. 25, 1913. It is a concession 
to public opinion that was bound to come.—Ed. 
(1) Vol. II, p. 502. 
(2) Ib. 





have found no such severity of condemna- 
tion or intemperance of language in the 
opinions in others of these cases, as in 
those which rebuke a lawyer for his con- 
duct in this respect. And in that case in 
which the lawyer, not quailing before his 
accusers or his judges, and not retracting 
and not apologizing, tendered himself ready 
to prove his charges against a Surrogate 
of New York County, is to be found the 
most severe condemnation of all. It may 
be professional heresy to express a failure 
to be convinced that a lawyer who believes 
a Judge to be corrupt and says so to his 
face, and who reiterates the charge and 
asserts his readiness to prove it when 
called on to account for his conduct, is 
totally unfit to practice his profession and 
is to be forever disbarred, as is the lan- 
guage of the typical decision.* 


If, as I-believe, moral courage in behalf 
of his client, in securing his client's rights, 
is one of the quartette of essential quali- 
fications of a satisfactory lawyer; then our 
judicial system is imperfect, if the posses- 
sion of this quality and its exhibition are 
punished as the most severe breach of 
legal discipline. ‘I am fully aware of 
the reasons assigned for this severity; 
I am aware that our judges have uni- 
formly announced that the suppression 
of such conduct, is essential to continued 
public confidence in the courts, and to 
the very existence of our system of 
jurisprudence. I am also aware that while 
punishing the offender, pro bono pub- 
lico, for misconceiving the time and place 
of his attack, judicial opinions have point- 
ed out the proper method of. attack, pro 
bono publico, to-wit, the repetition, or 
rather the making of the charges in the ~ 
first place, in a Court of Impeachment, and 
not in the Court of original jurisdiction 
or upon appeal. But I am not aware that 
a Court of Impeachment has power to 
grant redress to a client, whose rights have 


(3) Matter of Murray, 11 N. Y. Supp. 336. 
(4) e. g., Matter of Rockmore, 127 App. Div. 
499; Matter of Manheim, 113 App. Div. 136. 
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been impaired by a corrupt judge. And I 
confess, though it may exhibit deplorable 
professional ignorance on my part, I would 
be at a loss to know what avenues of re- 
lief are open to a client whose lawyer 
knows that a corrupt judge has unjustly, 
and from corrupt motives, deprived him 
of what otherwise would have been his 
legal rights.° 

If we are permitted to invade the domain 
of fancy, or even to retrace the course of 
history, and say evil of the dead, thus 
violating the maxim de mortuis nil nisi 
bonum, we know we can select examples 
of just such possibilities; it is even prob- 
able that those very attorneys who have 
been disciplined, and have apologized and 
withdrawn their adverse statements, be- 
lieved they were adopting a proper pro- 
fessional course, when in several cases 
they made their charge direct to the judge 
whom they suspected of unfairness, only 
to suffer for their temerity; and I think 
we can assume that the lawyer, who, con- 
fronted with the opportunity to recant and 
apologize, and with the alternative of be- 
ing “forever disbarred,” chose to reiterate 
his charges and assert his readiness to 
prove them, was fitted for the ranks of the 
martyrs for conscience sake, if not to prac- 
tice law. 

I am not blind to the argument upon 
which the Courts have based their deci- 
sions, that their credit and their power can- 
not be maintained for the proper adminis- 
tration of justice, if their integrity is to be 
impeached without penalty by one of their 
own officers, and particularly where. the 
judge himself cannot answer the charge. 
But I am still a doubter in my mental 
operations of the soundness of the posi- 
tion. It seems to me, it assumes too much; 
first, in that the Courts would lose public 
confidence, if a judge could be occasionally 
accused outside of a proceeding for his re- 


’ moval, by one who knows; second, in that 


the judge himself cannot answer the 
charge. 


(5) See Bradley v. Fisher 13 Wall. 335. 








—_ 


Lawyers are also a part of the machip- 
ery of justice, charged with a very im- 
portant part in its administration; it does 
not shake the foundations of the temple, 
for a judge from the bench, even in anger 
and in intemperate language, to rebuke and 
threaten a lawyer, and to silence him when 
he attempts to explain and justify his con- 
duct. 


On Christmas Day, which I utilized jn 
preparing part of this article, the news- 
paper reading public in New York City 
were regaled with a broadside of corre- 
spondence, relating to an investigation pro- 
ceeding before a committee of the Board 
of Aldermen of New York City, which to 
my mind illustrates the unsoundness of the 
arguments to which | refer. In one day, 
two high public officials gave to the press 
letters obviously intended by them for pub- 
lic circulation and credence, in each of 
which is an attack upon another man act- 
ing in a public capacity; two of the con- 
testants are lawyers; one, so far as I know, 
a laymen, says one of the lawyers, “the 
statements .. . are false and known by him 
to be false and are made by him -with in- 
tent to deceive.” One lawyer reflects up- 
on another in a letter to a witness express- 
ing himself as astounded at what he char- 
acterizes as grossly improper questions pro- 
pounded to the witness in a public inves- 
tigation. To both of these attacks the law- 
yer criticised replies in a statement, in 
which he says—“On Christmas Eve I have 
been called a liar by —————— and a 
shyster by ————_——,, both charges being 
given to the press by these officers. I feel 
the investigation must be making good 
headway.” He then makes circumstantial 
answer to both, in what appears to me to 
be an entirely satisfactory way. It is true 
his answer required 520 words, while in 
the west a Judge is now only allowed to 
answer his accusers, who seek his recall, 
in 200 words. 

But my inquiry is, whether it would not 
be wiser and sounder, to tolerate a little 
just and dignified criticism and to inves 
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tigate its truth, even though made by a 
jawyer, to a judge or his colleagues, than 
to persist in suppressing the lawyer, and 
having, perhaps, later in these days of 
“progressive” policies to answer another 
accuser in 200 words addressed to an in- 
censed electorate. 


In the case selected for my illustration, 
the newspaper ebullition serves to show 
the temper, and to some extent, the quali- 
ties of its participants; it offers the man 
attacked an opportunity for a dignified ex- 
planation far more effective than any which 
could be given for him by an intemperate 
partisan. If the investigation were pro- 
ceeding in a court, and the criticism had 
been of a judge, he would have relied for 
the strength of his position upon its power 
of suppression, whereas in the case of the 
lawyer, he relies upon the strength of his 
explanation. And if the critics were law- 
yers and they criticised a judge, the law- 
yers, if they failed to retract and apologize 
would be liable to be judicially declared 
forever unfit to practice the honorable and 
dignified profession of the law in New 
York State; whereas, now, having simply 
expressed their individual opinions of a 
mere lawyer, not elevated to judicial po- 
sition, they continue without molestation 
to administer the duties of their high pub- 
lic positions, and neither the City nor ‘the 
State government falls nor is its power in 
any substantial respect undermined. 


I would not be understood as advocat- 
ing the abolition of a dignified relation be- 
tween lawyers and judges; I think that is 
desirable and useful as an example of po- 
lite amenities, which perhaps some day 
will lend its influence to soften such criti- 
cisms among brothers outside of the Courts 
as I have already quoted. Nor am I ad- 
vocating the extension to lawyers of im- 
munity from punishment for contempt of 
Court, in cases where .others would be 
amenable to such punishment. But, per- 
sonally, I think that it would promote the 
proper administration of justice if a law- 
yer could safely to himself present his | 





client’s rights to some tribunal, even though 
the client’s right arises from some corrupt 
activity upon the part of a judicial officer; 
and that a lawyer who conscientiously ‘be- 
lieves that a judge has been guilty of im- 
proper conduct, and who is willing to take 
the responsibility of proving it, should be 
afforded a legal opportunity to do it, and 
not be subjected to the loss of his official 
life if he should mistake the tribunal. To 
my mind, and in the domain of reason, it 
no more unfits a man for the practice of the 
law or the administration of justice, to 
make a charge before a judge or on appeal, 
or before the General Term of the Su- 
preme Court in a proceeding for his own 
disbarment, than if he should make the 
same charge before a Court for the Trial 
of Impeachments or a Grievance Commit- 
tee or Judiciary Committee of a Bar As- 
sociation. 


We have a judicial dictum® that it is the 
duty as well as the right of a lawyer to 
complain to a Court of impeachment 
against an unfit judge; we have a judicial 
decision that it deserves official capital pun- 
ishment to appeal in an inflammatory and 
untruthful way to the Electorate against a 
sitting judge, who seeks re-election; we 
also have a judicial decision that it is 
ground for disbarment to tell a judge to 
his face that he has rendered a corrupt 
decision and to reiterate it to a General 
Term with a statement that you are ready 
to prove it; we have dicta, if not a deci- 
sion, that it is also ground for disbarment 
to file an affidavit in a Court of Appeals, 
alleging that the judge in the Court below 
acted corruptly in rendering the decision 
appealed from. 

Who will tell me, then, whether it is 
laudable or unworthy to complain of the 
conduct of a judge to a grievance commit- 
tee, charged by the by-laws of an associa- 
tion, but not by law, with the duty of in- 
vestigating misconduct in judicial office; 
or to be upon or to act with a judiciary 


(6) Matter’ of Rockmore, 127 App. Div. 499; 
Matter of Manheim, 113 App. Div. 136. 
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committee of a bar association, in an- 
nouncing to an electorate that a judge who 
seeks re-election is unworthy of their bal- 
lots. We think this activity is praise- 
worthy and helpful, if not essential, to the 
permanency of our institutions; but, so far 
as I know, we have no judicial precedent 
which will justify this confidence; while I 
have pointed to several judicial precedents 
the extension of whose logic one iota, per- 
haps, would put all of these gentlemen in- 
to the category of those who have been 
proclaimed by judicial decision to be unfit 
to practice at the bar. The lesson of this 
reflection to me is, that we should see to it 
that no Court in this State should be em- 
powered to disbar or discipline, in his offi- 
cial relation, any lawyer for making any 
charge against the manner of administer- 
ing justice in the Court, until the lawyer 
has had an opportunity to demonstrate the 
truth of his charges before a proper tri- 
bunal, and not then, unless this tribunal 
shall first certify that he acted with prob- 
able cause. This, in my opinion, would 
deter men from making thoughtless 
charges or charges on suspicion, but it 
would still tend to preserve in the body of 
the bar, that courage which ought to mark 
it, and which is closely akin to the eternal 
vigilance that is the price of liberty. 


In this connection your attention might 
well be called to the fact that in mediaeval 
England, in the days of Chivalry, it was a 
part of the law of the land, that if an un- 
successful suitor presumed to impeach the 
judgment and veracity of the Court, he 
might do so, but on terms, characterized as 
severe and perilous, for on the same day 
he successively fought all the members of 
the tribunal, even those who had been ab- 
sent, and a single defeat was followed by 
death and infamy. Even in that day, when 
the object of the battle was to determine 
the right through the judgment of God, a 
suitor could so test his right (if the ac- 
count is to be believed) ; and the dignity of 
the Court was not too great to submit to 
the test; but in the same era, if any one 








not a Knight struck a Knight he lost his 
right hand, “because of the honor and dig- 
nity which a Knight has and ought to have, 
over all other kinds of persons.’” In their 
treatment of an attorney to-day, for a 
charge against a judge, the Courts have 
followed rather the theory which protect- 
ed the dignity of a Knight, than that which 
left the dissatisfied suitor to trust to his 
own skill and the judgment of God though 
against otherwise great odds, including the 
strength and skill of the entire bench, 


One other illustration of my point. In 
these democratic days, notwithstanding our 
constitutionally protected freedom of 
speech, a courageous lawyer, in the pres- 
ense of a court or judge, whom he sus- 
pects, believes or knows to be open criti- 
cism for subverting the ends of justice has 
not the same freedom of action, which once 
the prophet Nathan dared to exhibit be- 
fore an absolute King of the Jews. 


Bible reading has not so long ceased to 
be a practice, that some of you will not 
recall the fable in which Nathan addressed 
King David. I hope that in the scrutiny 
which the Courts are now undergoing, the 
judicial idea of the essential dignity of a 
Court will be so modified that a lawyer 
may in some way read to an unjust judge, 
when necessary, a rebuke as telling as was 
Nathan’s to David. You will recall that 
Nathan told to David the parable of the 
rich man and the poor man, the latter of 
whom had nothing save one little ewe 
lamb which he bought and nourished up, 
though the rich man had exceeding many 
flocks and herds; yet a traveller came to 
the rich man, for whom the rich man took 
the poor man’s lamb, and dressed it for the 
man that was to come to him. 

“And David’s anger was greatly kindled 
against the man; and he said to Nathan, 
as the Lord liveth, the man that hath done 
this thing shall surely die. And he shall 
restore the lamb four-fold, because he did 
this thing, and because he has no pity. 
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“And Nathan said to David, thou art the | mission drawn from widely separated parts 
man.”* of the United States. When it’ first as- 


And then Nathan having explained the 
application of the parable to David’s con- 
duct in procuring the death of Uriah the 
Hittite, and marrying his widow, the 
great King David said unto Nathan: 

“T have sinned against the Lord.’”® 

And I find that Nathan, instead of being 
disbarred, as he would have been, under 
our modern precedents, on the ground that 
he was utterly unfit to participate there- 
after in the administration of justice, was 
actually summoned by David in his de- 
clining years, to annoint his son, Solomon, 
the fruit of this condemned union, King 
over Israel.?° 

Let us hope that the time will come 
when no just man will be disbarred or cen- 
sured for taking issue with a judge on the 
propriety of his conduct; and in closing I 
venture to suggest that the Courts do not 
need to exercise this arbitrary authority in 
order to sustain their dignity, their power 
or the confidence of the people in the jus- 
tice of their judgments or the incorrupti- 
bility of the incumbents of judicial posi- 
tion. CHARLES A. Boston. 

New York City. 








PROGRESS OF THE UNIFORM LAW 
MOVEMENT IN THE PHILIPPINE 
ISLANDS. 





As to the progress we are making in the 
Philippine Islands, towards the adoption of 
uniform laws, it may be well to state that 
from the beginning and until October 16, 
1907, the entire legislative power of the 
government was vested in the Philippine 
Commission, a body until May, 1908, com- 
posed of three Filipinos and five Amer- 
icans, when, under the act of Congress, ap- 
Proved May 11, 1908, another Filipino 
member was added. There has always been 
a large proportion of lawyers on the Com- 

(8) 


(9) 
(10) 


II Samuel xii: 5:7. 
ao 22, 
I Kings, 1:34. 





sumed control it found in vigor a body of 
law entirely Spanish, taking its origin in 
the Roman law and similar in character 
and principles to the Civil law in force in 
Southern Europe at the present time. Upon 
this body has been engrafted from time to 
time some of the features of American law 
when these seemed appropriate and better 
than the Spanish. But it has been felt that 
changes should come slowly and be as- 
suredly for the better, so that business 
should not be disturbed or the public shock- 
ed and antagonized by radical changes 
which were not understood. 

As time has rendered our American com- 
mon lawyers more familiar with the Civil 
law, apparent necessities for changes have 
disappeared and increased knowledge of 
the Spanish Codes has brought increased 
respect. As an instance of this, I would 
cite the paragraphs on pages 4 and 5 of the 
Journal in regard to the Uniform Partner- 
ship Act. Our laws as we found them 
were, and are, based upon this same “legal 
entity” theory, and had we adopted the 
theory then commonly held in the United 
States, it would have been a step backward. 

Nevertheless, the work of the Commis- 
sion on Uniform Laws has by no means 
been overlooked. You speak, on page 6, of 
the Torrens law. That system was intro- 
duced in the Philippine Islands by Act 496, 
passed November 6, 1902, which went intc 
effect January 1, 1903. Since that time 
the government by every means available 
has urged and assisted the registration of 
land titles under its provisions and in spite 
of great difficulties the end is to-day in 
sight. 

On page 6 of the Journal it is noted that 
the conference recommended for adoption 
the Federal Food and Drug Act of 1906. 
This Act, with only the changes necessary 
to adapt it to the machinery of this gov- 
ernment and the elimination of interstate 
traffic, was passed by the Philippine Com- 
mission as Act No. 1655, on May 18, 1907. 

On February 3, 1911, the Legislature 
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passed the Uniform Negotiable Instruments 
Law (Act No, 2031), which went into ef- 
fect May 29, 1911. Judge Clemons was 
evidently not advised of this at the time of 
his speech reported on page 4 of the Jour- 
nal. 

On February 5th last, by Act 2137, the 
Legislature adopted the Uniform Ware- 
house Receipts law, which went into effect 
June rth. 

We have had in active function since 
1909, a “Code Committee,” composed of 
three Filipino and two American lawyers 
of experience and ability, who are revising, 
compiling and codifying the entire body of 
Philippine law and whose labors will prob- 
ably be completed in 1915. I am informed 
by members of the committee that they 
keep informed of the progress of the uni- 
form law movement in the United States 
with a view to co-operation. Indeed, I may 
say that the approval and recommendations 
of this committee had much weight in se- 
curing the passage of the negotiable instru- 
ments and warehouse receipts acts. 

I trust that this somewhat extended ex- 
planation will convince that this govern- 
ment is not unmindful of the importance 
and value of uniform laws. 

Tuomas Cary WELCH. 

Manila, P. I. 








EVIDENCE—DECLARATIONS AGAINST 
INTEREST. 





MURDOCK v. ADAMSON. 





Court of Appeals of Georgia. Feb. 11, 1913. 





77 S. E. 181. 





(Syllabus by the Court.) 

An exception to the rule which excludes hear- 
say is made in all cases of self-disserving 
declarations by deceased persons, strangers to 
the controversy, who were in a position to 
know matters concerning which they spoke. 
Therefore a declaration made by the son, who 
was run over and killed by an automobile, to 
his father, to the effect that the injury was not 
caused by any fault of the defendant, and was 
an unavoidable accident, was admissible in evi- 
dence in a suit brought by the father to recov- 
er damages for the homicide of his son, where 
these self-deserving declarations of his son 
were proved by the evidence of the father, or 
were admitted by the father on the trial of the 
case to have been made by the son to him. 





HILL, C. J. 
to recover damages for the homicide of his 
minor son, alleged to have been caused by 


This was a suit by a father 


' 














negligence of the defendant in running ay 
automobile in the town of Carrollton. The 
jury found a verdict in favor of the defendant. 
The plaintiff's motion for new trial, based 
upon the general grounds and upon alleged 
error in the admission of certain testimony, 
and in instructions of the court to the jury, 
was overruled, and the case is here for re 
view. 


(1) 1. As to the general grounds it may be 
stated that the allegations of the petition 
charged negligence in the running of an aw 
tomobile in the town of Carrollton at a reck- 


‘less rate of speed, to-wit, 30 miles an hour, 


and in violation of the town ordinance which 
limits the rate of speed on the streets of the 
town to 6 miles an hour. There was eyvi- 
dence in support of this allegation, and with- 


out mofe, the jury would have been author. 


ized, under the facts and the law applicable 
thereto, to render a verdict for the plaintiff, 
The defendant denied the allegations of neg- 
ligence made against him, and the evidence 
in his behalf showed that, at the time of the 
injury which caused the death of the boy, 
he was not running the automobile at a reck- 
less rate of speed, but was running it at less 
than six miles an hour, and that the injury 
was unavoidable so far as he was concerned, 
and was caused by the negligence of the boy 
in jumping off a dray, and without notice, im- 
mediately in front of his automobile, so near 
to it that it was impossible for him to stop, 
although he made every exertion to do so be 
fore striking and running over the boy. The 
verdict for the defendant is therefore seen to 
be supported by the evidence; and unless 
material and prejudicial errors occurred, either 
in the admission of testimony or in the charge 
of the court, the verdict should stand. 


(2) 2. Numerous excerpts from the charge 
are assigned as error. We have examined 
each one of these excerpts very carefully, in 
connection with the general instructions, and, 
while some of the language is inaccurate and 
inapt, yet the charge as a whole presents fully, 
fairly, and correctly, the law applicable to 
every issue made by the pleadings and the 
evidence. It would answer no profitable pur 
pose to take up each excerpt consideréd in 
connection with the charge and the evidence, 
and show this fact. No new or interesting 
questions of law of a general character are 
raised by any of these assignments of error, 
and the law is well settled as to every ques 
tion made by these assignments, and this gen- 
eral statement as to their correctness in con- 
nection with the general charge is deemed 
sufficient. 
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(3, 4) 3. The trial court admitted, over the 
objection of the plaintiff, evidence by the de- 
fendant to the effect that, after the burial of 
the little boy, the plaintiff came to him, and 
said that he wanted to talk to him about the 
accident, and wanted to give the defendant 
thoroughly to understand that he held him en- 
tirely blameless, that he had investigated the 
matter, and, from what his little boy had told 
him, he thought that the defendant was en- 
tirely blameless; that the accident was not 
due to any negligence of the defendant, but 
was entirely unavoidable; that he based this 
opinion upon a statement made to him by his 
sen before his death, and that he (the son) 
was to blame for the accident, and not the 
defendant. The same testimony, in substance, 
by several other witnesses, relating to con- 
versations between him and the defendant, 
was allowed in evidence, over the objection 
of the plaintiff. It was objected that all the 
testimony was inadmissible and incompetent, 
upon the ground that it was irrelevant; that 
the plaintiff was not present at the time of 
the accident, and knew nothing of how it oc- 
curred; and that the statement of the plain- 
tif was based upon declarations of conversa- 
tions had with his son on the subject, and was 
therefore hearsay; and that what the son had 
stated to the father was incompetent and in- 
admissible as evidence. When this testimony 
was offered, we think it was not admissible, 
and an analysis of the testimony shows that 
the statement of the plaintiff was based en- 
tirely upon a conversation which he had with 
his son relating to the facts of the accident, 
in which the son had expressed an opinion 
that the defendant was blameless, and that he 
himself was to blame. The statement of the 
son as to the occurrence would be material 
and relevant evidence, if proof of the state- 
ment had been made in accordance with prop- 
er rules of evidence; in other words, if the 
father or any other person had testified that 
the statements were made to him, then, in 
our opinion, this evidence would have been 
admissible, but the testimony of the defend- 


ant and other witnesses who had not heard 


the declaration made by the son but heard 
merely the statement of the father as to what 
this declaration was, and the opinion which 
he had formed, based upon such declaration, 
was clearly hearsay. An exception to the rule 
Which excludes hearsay is made in all cases 
of self-disserving declarations by deceased per- 
Sons, strangers to the. controversy, who were 
in a position to know of matters of which they 
spoke. 4 Encyc. of Evidence, p. 87. It was 
held by the Supreme Court that: “An admis- 
sion by a person tending to show that a phys- 





ical injury received by him and which subse- 
quently resulted in his death was caused by 
an accident, and not by the negligence of a 
railroad company of which he was an em- 
ploye, was admissible in evidence for the de- 
fendant on the trial of an action for the homi- 
cide of such person brought by his widow 
against the company.” Georgia R. Co. v. Fitz- 
gerald, 108 Ga. 507, 34 S. E. 316, 49 L. R. A. 
175. See, also, Field v. Boynton, 33 Ga. 239. 
And, if the matter had rested here, we would 
not hesitate to hold that the admission of 
this testimony was reversible error; for in the 
almost equally balanced evidence of the liv- 
ing witnesses who had seen the accident this 
statement, alleged *to have been made by the 
boy who was killed, must have had great 
weight with the jury. It is a familiar rule, 
however, that any error in the admission of 
evidence on the ground that it was irrelevant, 
immaterial, or hearsay, may be: subsequently 
cured by evidence which is competent and ad- 
missible. Now, this statement of the defend- 
ant and his witnesses as to the conversation 
with the plaintiff, purporting to give a state- 
ment which had been made to him by his 
son, when originally offered was objection- 
able because it was simply hearsay, but subse- 
quently the plaintiff was introduced in his own 
behalf and unequivocally testified that he had 
made to the defendant the statements which 
the defendant and his witnesses had testified 
about, which gave the version of the accident 
given by his son to him before his death. 
This admission of the plaintiff was equiva- 
lent to evidence by the plaintiff that his son 
had made these self-disserving declarations to 
him, and, we think, eliminated the hearsay 
character of the evidence when originally 
offered, and proved in a legal manner these 
declarations made by the son as to how the 
accident occurred, and who was at fault in 
connection therewith. The exception to the 
rule excluding hearsay testimony, above re- 
ferred to, is found in the Civil Code (1910) 
§ 5768, as follows: “The declarations and en- 
tries of a person, since deceased, against his 
interest, and not made with a view to pending 
litigation, are admissible in evidence in any 
case.” The declarations of a son, made to 
his father, were against his interest and they 
were not made with a view to any pending 
litigation. They were simply self-disserving 
declarations, and, under the rule and this sec- 
tion of the Code, when properly proven by the 
evidence of his father, they were admissible, 
although, when originally offered, they were 











306 


CENTRAL LAW 





JOURNAL. 


No. 17 





a 





not admissible because then not within this 
exception of the hearsay rule. 
Judgment affirmed. 


Note.—Necessity of Privity for Admission of 
Declarations of Deceased Person—The principal 
case proceeds upon the theory that it is not nec- 
essary that there be strict privity for the declara- 
tions of a deceased person to be admitted in 
evidence in a controversy between third persons. 
In other words, these declarations need not be 
classed as admissions to be admissible and it 
seems to us that in this ruling lies the weight of 
authority. 

In Georgia R. Co. v. Fitzgeraid, 108 Ga. 507, 
34 S. E. 316, go L. R. A. 175, the language 
used and quoted in the principal case is found 
in syllabus by the court, which under the rule in 
Georgia is the decision. The opinion inclines to 
the view that the deceased was under Georgia 
statute a privy in law, but it is further said: 
“Even were she (the widow) not a privy in 
law with him (deceased) this evidence was ad- 
missible under the rule that ‘self-disserving’ 
declarations made by a deceased person having 
peculiar opportunities to know the truth as to 
the matter under investigation may be proved 
even in cases between third parties, none of 
whom claim under or through him. See Field v. 
Boynton, 33 Ga. 239; 1 Whart. Ev. § 226 et seq.; 
5 Am. & Eng. Enc. Law, tst Ed., 366 and cases 
cited.” The note in 49 L. R. A., supra, says: 
“The decision in the above case, though it seems 
to be unusual * * * doubtless states the rule that 
would be followed everywhere,” but it cites no 
cases in support. 

In Smith v. International & G. N.,R. Co., 34 
Tex. Civ. App. 200, 78 S. W. 556, the action 
was statutory by the parents of deceased. The 
court said: “The admissibility of the declara- 
tions of Smith, made a few hours after he was 
hurt and a short time before he died, to the 
effect that he was asleep when struck by the 
train, need not be tested by the rules applied to 
res gestae, but by those applicable to declara- 
tions of deceased persons made against their 
interest. * * * The declaration was against in- 
terest.” This, of course, shows that, had Smith 
survived his injuries and sued, the declaration 
would have been admissible, but strictly speak- 
ing,, as he died, he really was not ‘speaking 
against interest as being his own. Then the 
question is whether his parents were privies in 
law, and if not, whether the rule of “self-disserv- 
ing’ declarations, as above limited, should have 
been applied. 

In Graysonia-Nashville Lumber Co. v. Carroll, 
Ark., 144 S. W. 510, the suit was by a husband 
individually and as administrator for wrongful 
death of his wife. Evidence to show a state- 
ment by decedent as to how the accident hap- 
pened was held upon plaintiff's objection prop- 
erly rejected. The court quoted from Murphy 

St. L., I. M. & S. R. Co., 92 Ark. 159, 122 
S. W. 636, as follows: “In a suit by an admin- 
istrator of a deceased person to recover damages 
on account of his killing, for the benefit of his 
mother or next of kin, it was error to permit the 
defendant to offer in evidence a written state- 
ment, made by deceased during his lifetime, to 
the effect that his mother was dead, as there 
was no privity between the next of kin and the 
deceased.” Then the court goes on to say: 








“Hence it will be seen that the excluded testi. 
mony was not competent in the individual cage 
of the husband against the defendant. The de. 
fendant should have asked that the testimony be 
limited to the case in which it was admissible” 


The Carroll case further speaks as follows: 
“The action for the benefit of the next of kin 
is an action for an injury to the rights of the 
next of kin and there could be no privity ex. 
isting in those substantive rights of the next of 
kin between the deceased and next of kin.” Ip 
a severely technical way this is true, but there 
was privity in the act of the deceased and the 
right of action by the next of kin, a situation 
the common law rule never contemplated in fact 
The deceased was, so to speak, in possession of 
that in which the next of kin had a right and 
his statement was in a way the declaration of 
one in possession. It is seen the Arkansas court 
takes no account of the self-disserving rule 
spoken of by the Georgia court, supra. 

In Field v. Boynton, 33 Ga. 239, cited supra, 
exception to the hearsay rule is said to exist 
when statements are made which are against 
declarant’s interest at the time when made, he 
being since deceased, privity of no kind being 
thought essential. For which is cited 1 Green- 
leaf on Ev., § 147. It must appear also that 
declarant possessed competent knowledge of the 
facts, or that it was his duty to know them, as in 
case of an official. 

This feature is treated in McDonald v. Wesen- 
donck, 62 N. Y. Supp. 764, 30 N. Y. Misc. Rep. 
601, where it is said: “It has long been settled, 
as one of the exceptions to the general rule ex- 
cluding hearsay evidence, that the declaration of 
a person, since deceased, against his interest, as 
well as of other incidental and collateral facts 
and circumstances contained in it, are admissible 
in evidence, irrespective of the question whether 
any privity existed between the declarant and 
the person against whom it is offered, provided 
the declarant had peculiar means of knowing the 
matters stated, that he had no interest to mis- 
represent it and that it was opposed to his 
pecuniary or proprietary interest. Livingston Vv. 
Arnoux, 56 N. Y. 508; Lyon v. Ricker, 141 N. Y. 
225. 36 N. E. 189; I Phil. Ev., pp. 203, 204; I 
Greenl. Ev. (13th Ed.) §§ 147-149; Steph. Dig. 
Ey. (2d Ed.) P. 95; 1 Rice Ev., pp. 392, 421; 2 
Jones Ev., § 327.” 

There is quoted from Greenleaf the follow- 
ing: “The ground upon which this evidence is 
received is the extreme improbability of its false- 
hood. The regard which men usually pay to 
their own interest is deemed a sufficient secur- 
ity, both that the declarations were not made un- 
der any mistake of fact or want of information 
on the part of the declarant, if he had the 
requisite means of knowledge, and that the mat- 
ter is true.” This seems a better principle than 
the mere privity rule not safeguarded in the way 
the New York court above states. The rule of 
weight of a declaration as evidence and not of 
its binding force as an admission .is more prac- 
tical and does not open the door so widely to 


fraud. 
In Walker Receiver v. Brautner, 59 Kan. 117, 
<2 Pac. 80, o8 Am. St. Rep. 344. sti itutory action 


for death, declarations by deceased were admis- 


sible as made against interest. It cites from 
Greenleaf the above excerpt. This case rejects 
as not persuasive, Louisville, E. & St. L. R ©. 
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v. Berry, Ind., 28 N. E. 714 and Johnson v. 
Oregon, S. L. R. Co., 23 Or. 94, 31 Pac. 283. 
The former was by Indiana Appellate Court and 
was an action for loss of services of deceased 
minor child. The declarations were considered 
from the standpoint of admissions against in- 
terest, the technical view taken by Arkansas 
court, supra, governing. And so seems the 
Oregon case, 

Halvorsen v. Moon & Keer Lumber Co., 87 
Minn. 669, 91 N. W. 28, 94 Am. St. Rep. 344, 
supports the rulz stated in excerpt from Green- 
leaf, supra, and it is followed by extensive an- 
notation in 94 Am. St. Rep., supra, at page 672, 
the annotator saying the test of decedent’s decla- 
ration being admissible against a third person is 
its being made “against the interest of the de- 
clarant at the time.” It is said the court must 
be satisfied “that there was no probable motive 
to falsify the fact declared. In this annotation 
the question of privity is not at all alluded to. 








ITEMS OF PROFESSIONAL 
INTEREST. 





PAR ASSOCIATION MEETINGS — WHEN 
AND WHERE TO BE HELD. 


AMERICAN BAR ASSOCIATION—Montreal, 
Canada, September 1, 2, and 3, 1913. 

ARKANSAS—Some time in May or June 
ARIZONA—Phoenix, some time in Novem- 
ber. 

CALIFORNIA—San Diego, November, 1913. 

COLORADO—Colorado Springs—probably in 
July, 1913. 

GEORGIA—Atlantic Beach, Fla., May 30 and 
31, 1913. 

INDIANA—Indianapolis, second week in 
July. 

IOWA—Sioux City, June 26 and 27, 1913. 

KENTUCKY—Olympian Springs, July 9 and 
10, 1913. 

MINNESOTA—St. Paul, some time during 
August, 1913. 

MISSOURI—Kansas City, 3d and 4th week 
in September, 1913. 

MISSISSIPPI—Greenwood, May 5, 1913. 

MICHIGAN—Lansing; date not fixed. 

MONTANA—Eastern Bar Association, Hun- 
ter’s Hot Springs, early part of August. 

NEW HAMPSHIRE—Concord, June 12, 1913. 

NEW JERSEY—Atlantic City, some time 
during June, 1913. 

NORTH CAROLINA—Asheville, July 3, 4 
and 5, 1913. 

NORTH DAKOTA—Mandane; some time dur- 
ing September, 1913. 

OH10—Probably at Cedar Point, during 
July, 1913. 

OREGON—Portland, November, 1913. 

PENNSYLVANIA—Cape May, N. J., June 
24, 25 and 26, 1913. 

TENNESSEE—Probably in Memphis, during 
June, 1913. 

VERMONT—Montpelier, October 7, 1913. 

VIRGISIA—Hot Springs, July 29, 30 and 31, 
1913. 





WEST VIRGINIA—Wheeling; July 16 and 
17, 1913. 

WISCONSIN—Milwaukee, some time during 
June, 1913. 








CORRESPONDENCE. 
PROPOSED REFORMS IN CRIMINAL PRO- 
CEDURE. 








Editor Central Law Journal: 


I have read with much jnterest the very 
learned and well-reasoned paper by Judge Ed- 
ward A. Walters, of Shoshone, Idaho, upon 
“Proposed Reforms in Criminal Law and Pro- 
cedure,” in your valuable publication in the 
issue of March 21, 1913. 

I agree heartily with him, that our criminal 
procedure is often (and in a great many cases 
justly) the subject of criticism, censure and 
ridicule. 

But I hope I may be pardoned if I essay the 
observation that, in my opinion, he has been 
unfortunate in his choice of evils atywhich he 
claims reform measures should be directed, 
namely, the abolition of the préstimption of 


‘innocence in favor of.a.person on trial . for 


crime. : 

He anticipates, at the conclusion of his 
argument, the probability of violent opposition 
to a reform of this kind by lawyers, “especial- 
ly of the old school,” but assures them that 
their quarrel lies “with the earnest and 
thoughtful man of the street who has observed 
the many failures of criminal trials to-day.” 

It is assumed that by “failures” Mr. Waltets 
means the acquittal of persons accused of 
crime as a reault of the insufficiency of the 
evidence against them to overcome this pre- 
sumption of innocence. It is unqualifiedly ad- 
mitted that these.are, truly enough “failures” 
of an attempt by a State to make the person 
against whom its efforts have been directed, 
pay the penalty for a crime that someone has 
committed. 

But the idea in the mind of the average lay- 
man that such criminal trials are failures, in 
the sense of a miscarriage of justice, is too 
often the distorted viewpoint resulting from 
the constant reading of accounts of the pro- 
gress of a criminal trial in the columns of 
the modern daily newspaper. The presump- 
tion of innocence is entirely lost sight of in 
the fervent attempt of the press to live up 
to its position as a moulder of public senti- 
ment. This desire on the part of the press 
results in a wild scramble to ascertain and 
publish occurrences and happenings, of what- 
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ever nature, bearing upon the case, or ap- 
parently relating to the commission of the al- 
leged crime. And these happenings and oc- 
currences, which, upon their face, establish a 
chain of circumstantial evidence against the 
accused, furnish the basis for the opinion of 
the “earnest, thoughtful man of the street,” 
that the ultimate acquittal of such accused 
person is a “failure” of justice. 

Herein lies the very principle upon which 
courts of justice have been instituted into 
society. Herein lies the reason for the sub- 
mission of the question of the guilt or inno- 
cence of a person accused of crime to an 
established legal tribunal, instead of to the 
caprice of popular clamor. It is to counter- 
act and to balance the very obvious effect 
upon the average lay mind of this series of 
facts, happenings, or occurrences, that the law 
throws a presumption of innocence about a 
person accused of crime. 

Mr. Walters himself, has ample evidence of 
the proneness of the untrained mind of the 
layman to jump at conclusions and to form 
opinions upon mere occurrences of facts, 
which, in themselves, constitute a chain of 
circumstantial evidence against a defendant. 
He recalls that a certain juror once said to 
him that he knew, when he was selected as a 
juror, that some person had sworn to a com- 
plaint charging the defendant with the crime; 
that the State’s Attorney had thought the 
charge of sufficient consequence to cause a 
preliminary examination to be held, and that 
the magistrate, after such examination, had 
found probable cause to believe the defendant 
guilty, and had accordingly directed that he 
be tried in the District Court, and this juror 
(being a “thoughtful” man) wanted to know 
why the jury was bound to presume such a 
defendant innocent when the only real pre- 
sumption the jury could honestly have, after 
all these preliminary proceedings, was that he 
was guilty. Mr. Walters cites this instance as 
an argument in favor of abolishing the pre- 
sumption of innocence. 

If this be the regular attitude of “thought- 
ful jurors,” is it not amazing that accused per- 
sons have been acquitted as often as they 
have? If every accused person goes to trial 
with the odds thus against him, wherein lies 
his hope of salvation, be he innocent or guilty? 
Mr. Walters precedes the citation of this in- 
stance with the statement that the hearts and 
consciences of jurors being just, the truly in- 
nocent man needs not the stilted statement of 
his innocence by the court to insure his being 
given a fair trial by such jurors. But if 
thoughtful jurors proceed to the trial of every 
man accused of crime with such prejudicial 





opinions as that of the juror of Mr. Walter’s 
acquaintance, it seems to me that the court 
cannot impress too strongly upon the minds of 
the jurors, the necessity of constantly remem- 
bering this presumption of innocence. 


If we must reform our criminal procedure, 
let us not do away with the safeguards sur- 
rounding persons accused of crime, but let us 
rather do away with these prejudicial prelim- 
inary proceedings which, as Mr. Walters 
shows, make these safeguards absolutely nec- 
essary. 

But, strictly speaking, the presumption of 
innocence in favor of one accused of crime is 
not a question of procedure, but a question of 
evidence. It is merely a prima facie pre- 
sumption, and is, so far from being detri- 
mental to the public welfare, actually a rule 
of public policy. It is in the same category 
as the presumption that “every man is pre- 
sumed to know the law,” and is, indeed an- 
alagous and co-related to that maxim. For, 
if every man is presumed to know the law, 
he is necessarily presumed to have complied 
with it, and is, therefore, presumed to be inno- 
cent of a violation of it. This is, of course, 
true of civil as well as criminal causes. Men 
do not generally violate the rules of law, but 
as some men do violate them, evidence is 
received, and is required to establish and 
prove such violation. The presumption of in- 
nocence, therefore, has not, as Mr. Walters 
states, the effect of evidence in behalf of the 
accused, but has merely the effect of placing 
the burden upon the person alleging the com- 
mission. of the offence, to prove that it was 
committed by the person accused. 

This rule of evidence is all-embracing in 
its effect, and an abolition of it cannot con- 
sistently be confined to criminal cases. It is 
based upon a theory, and that theory, if valid 
at all, is valid as to every case to which it 
applies, be it civil or criminal. If criminal 
trials have been failures because of this rule 
of evidence, then have all trials in which the 
burden of proving an affirmative rested upon 
him who alleged it, been failures. 

I cannot think that this recommendation of 
reform in our criminal procedure will meet 
with opposition alone from “lawyers of the old 
school.” Let us reform our judicial procedure 
by all'means. Let us do away with all those 
miscarriages of justice resulting from quibbles 
over inconsequential technicalities. Let there 
be no more reversals by appellate courts, un- 
less the substantial rights of an appellant 
have been ignored in the court below. But 
let us not ignore those substantial rights of 
our people by tearing down the bulwarks that 
safeguard them and us from the damning in- 
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fluences of those unfortunate combinations o1 
circumstances that occur in the lives of the 
most exemplary of men. 

Mr. Walters intimates that the conditions 
which originally made it necessary that a pre- 
sumption of innocence exist in favor of an ac- 
cused person no longer exist, in that it is not 
now the custom to accuse innocent persons of 
crime. The oppressive conditions that former- 
ly made such accusations common no longer 
exist, it is true, but there do exist other 
conditions that did not exist then:—the desire 
for haste and speed in the disposition of all 
matters; the consequent impatience of the 
public with what they consider unnecessary 
legal formalities; the feverish activity of a 
sometimes not  overscrupuloys press;—all 
these, and more, render the destruction of a 
principle such as this, dangerous in the ex- 
treme. 


No man’s actual innocence will prevent the 
average layman from taking a prejudicial view 
of his case, if the bare actual circumstances 
are not offset and counterbalanced with the 
presumption that knowing the law, as every 
man must, he has obeyed it, as every good 
citizen should. 

RAYMOND S. TOMPKINS. 

Washington ,D. C. 








BOOK REVIEWS. 





HUNT ON ACCORD AND SATISFACTION. 

This work in one volume is by Mr. Alva R. 
Hunt, of the Minnesota Bar, who is also author 
of a Treatise on the Law of Tender, etc., which 
subject he also has treated in Cyc. Besides the 
Subjects referred to in the title there is treated 
Composition at Common Law, and there follow 
the text forms for use in composition proceed- 
ings. The author states that in preparation of 
the work he has examined some 5,000 cases, 
and he has sought to make his treatment of the 
subjects embraced comprehensive. 

The volume is logical in arrangement and its 
citation in notes to cases is very abundant in- 
deed, and there is every evidence of the pains- 
taking care to which the author refers in his 
Preface. The subject is undoubtedly one of 
practical interest to the general practitioner, 
and its ready handling is secured by the excel- 
lent table of contents and useful index. 

The volume is in calf, the text in usual type, 
and comes from West Publishing Co., St. Paul, 
Minn., 1912. 





PINGREY ON SURETYSHIP AND GUARANTY. 

The first edition of this work appeared,in 
1901, which edition was well received by the 
profession. This Second Edition is by Mr. How- 
ard C. Joyce, who has largely followed the gen- 
eral plan and scope of the work as presented by 
Professor Darius H. Pingrey, LL D., author of 





Treatises on Chattel Mortgages, Real Estate 
Mortgages, and Real Property. 

There has been much litigation in the inter- 
vening period of the first and second editions, 
and also the contracts treated by the first edi- 
tion were by individuals, while now more great- 
ly such contracts are by corporations organ- 
ized with the express purpose of securing, or, 
as may be said, insuring, the performance of 
duties and obligations by others. This is a very 
important distinction in construction of these 
contracts. The paid corporation has not so 
much in its favor as the unpaid individual for- 
merly had—for a surety the rule strictissimi 
juris is not so insistently enforced. This seems 
right, becaue the premium for a bond by surety 
companies has become an expense in business, 
and no matter who makes the manual delivery 
of the cost price of a bond, it may not be cer- 
tainly said it comes out of his pocket any more 
than out of the other partv. It is very like in- 
surance, and, therefore, it is thus often so call- 
ed. The cases have been greatly increased and 
the reviser’s notes are often quite full and ex- 
planatory. The work is of distinctive value. 

The volume has nearly 500 pages of text be- 
sides tables of contents and cases and index, is 
bound in law buckram, of excellent make-up 
and published by Matthew Bender & Co., Al- 
bany, N. Y., 1913. 








HUMOR OF THE LAW 





“The lawyer I employed certainly did gouge 
me about that real estate transaction.” 

“But, my dear sir, it by no means follows that 
because he bought it for you in fee simple that 
he did it for a simple fee.’—Baltimore Amer- 
ican. ' 





Lige, an.old darkey, was suing his wife for 
divorce and stated in his allegations that his 
wife had run off with another negro and that 
she refused to return and live with him. A 
party meeting up with Lige remarked: 

“Lige. I understand that you are suing your 
wife for divorce?” 

“yas sir, boss, I done gone and sued her.” 

“Well, Lige, upon what grounds are you 
bringing your suit?” 

“Boss, it’s jist like dis: She bin run’d off wid 
‘nudder nigger ‘bout fo’ years and I jist made 
up my mind to quit her.” 





A fat old gentleman was pitten in the calf of 
his lee by a dog. He at once rushed to the 
office of the justice of the peace and preferred 
a complaint against a joker in the neighbor- 
hood, whom he supposed to be the owner of the 
offending cur. The following was the defense 
offered on trial by the wag: First, by testi- 
mony in favor of the general good character of 
my dog, I shall prove that nothing could make 
him so forgetful of his canine dignity as to 
bite a calf. Second, he is blind, and cannot see 
to bite. Third, even if he could see to bite, 
it would be utterly impossible for him to go 
out of his way to do so, on account of his severe 
lameness. Fourth, granting his eyes and legs 
to be good, he has no teeth. Fifth, my dog died 
six weeks ago. Sixth, I never had a dog. 
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1. Bankruptey—Injunction. 3ankruptcy court 
may restrain the further prosecution of actions 
pending against a bankrupt, provided the de- 
mand sued on is one from which a discharge 
in bankruptcy will be a release, or where the 
prosecution of the action to judgment and the 
enforcement of the judgment pending bank- 
ruptey proceedings will interfere with the en- 
forcement of the act.—In re Nuttall, U. S. D. 
C., 201 Fed. 557. 

2.——Pleading.—A bankrupt may not plead 
a discharge as a defense until it is granted, 
and a discharge is not available unless plead- 
ed.—In re Nuttall, U. S. D. C., 201 Fed. 557. 

3. Release of Liability.—Money is prop- 
erty, and so liability for a fraudulent appro- 
priation of money is within the purview of 
bankruptcy act, exempting from release lia- 
bilities for obtaining property by false pre- 
tenses, or by willful and malicious injury to 
property.—Hallagan vy. Dowell, Iowa, 139 N. W. 
883. 

4.——Res Judicata.—A decree in bankruptcy 
allowing a claim on a contract is binding on 
both the creditor and the bankrupt, and in a 
subsequent action to enforce the contract a 
reply setting up such decree is a complete an- 
swer to a plea that the contract was ultra 
vires.—Elmore, Quillian & Co. v. Henderson- 
Mizell Mercantile Co., Ala., 60 So. 820. 








5. Banks and Banking—Application of De- 
posit.—In the absence of fraud or collusion, a 
bank has the right to apply a balance of a 
regular deposit to the credit of a bankrupt 
on the date of the bankruptcy to the payment 
of notes due it from the bankrupt.—Walsh -v. 
First Nat. Bank of Maysville, Ky., C. Cc. A,, 
201 Fed. 522. 

6.——Books and Papers.—Under the act cre- 


ating a state banking board and establishing a * 





state depositors’ guaranty fund, all of the 
books, records, and papers of an insolvent bank 
taken over by the Bank Commissioner are pub- 
lic records, and become the property of the 
state.—Burnett v. State, Okla., 129 Pac. 1110. 


7. Bills and Notes—Good Faith.—Mere con- 
structive notice to the assignee of a mortgage 
and note that it was a substitution for another 
mortgage is not sufficient to amount to bad 
faith in taking an assignment of the note.— 
Taylor v. American Nat. Bank of Pensacola, 
Fla., 60 So. 783. 

8. Holder in Due Course.—The Negotiable 
Instruments Act does not constitute the presi- 
dent of a bank, purchasing a note from the 
bank, a holder in due course, where, from his 
relationship, he is presumed in law to have 
actual knowledge of the facts under which the 
note was executed.—McCarthy v. Kepreta, N. 
D., 139 N. W. 992. 

9. Indorsee.—The indorsee of a negotiable 
instrument is entitled to recover from the 
maker or drawer the full amount thereof, re- 
gardless of the amount paid by it therefor.— 
First Nat. Bank v. Abernathy, Tex., 153 S. W. 
349. 

10. Purchaser for Value.—A bank, by dis- 
counting a note and passing its amount to the 
credit of its indorser, does not become a pur- 
chaser for value.—Oppenheimer v. Radke & Co., 
Cal., 129 Pac. 7985. 

11. Carriers of Goods—Banks and Banking. 
—Bank discounting a seller’s draft, with bill of 
lading attached, as collateral security, held not 
to assume any contractual liability toward the 
buyer, so that, on the seller’s breach df con- 
tract, the buyer could not reclaim from the col- 
lecting bank the money he had paid on the 
draft.—Hawkins v. Alfalfa Products Co., Ky., 
153 S. W. 201. 

12. Conversion.—Where the owner and 
consignee of freight is at the depot when his 
goods arrive and demands them, and is refused, 
and the goods are reshipped to some other des- 
tination, and the carrier refuses to pay for 
them, the owner may sue for conversion.—St. 
Louis & S. F. R. Co, v. Dunham, Okla., 129 Pac 
862. 

13.- Estoppel.—A contract for the trans- 
portation of an interstate shipment at a less 
rate than that established under a_ schedule 
filed pursuant to Interstate Commerce Act, §°6, 
was void, and hence did not estop the carrier 
from recovering the freight due on account of 
the undercharges.—Louisville & N. R. Co. V. 
Alien, Ky., 153 S. W. 198. 

14. Refrigeration.—A petition alleging 
failure of the carrier to properly refrigerate a 
car of fruit to ice the car at its destination, to 
keep it iced so as to properly preserve the fruit, 
and that the car was almost entirely without 
ice when turned over to plaintiff, was not de- 
murrable, as not alleging when and where the 
car should have been iced, or what would have 
been proper icing.—Southern Ry. Co. v. Wil- 
liams, Ga., 77 S. E. 153. 

15. Carriers of Passengers — Baggage. — 
Though goods or samples are not ordinarily 
baggage, vet if a carrier accepts them as such, 
with knowledge, it waives any objection, and 
the liability is the same as with reference to 
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baggage in general.—Southern Ry. Co. v. Dink- 
ins & Davidson Hardware Co., Ga., 77 S. E. 147. 


16. Jolting of Car.—A passenger on a 
freight train cannot recover for injuries from 
a jolt, without showing that it Was something 
more than an ordinary jolt necessarily incident 
to the operation of such trains, or was an un- 





usual happening.—Wile v. Northern Pac. Ry. 
Co., Wash., 129 Pac. 889. 
17. Compromise and Settlement—Laches.—A 


broker suing for commissions, notwithstanding 
a contract of settlement with his principal, who 
fails to restore the consideration of such con- 
tract till 16 months after discovery of the prin- 
cipal’s fraud, is guilty of laches.—Jordy v. 
Dunlevie, Ga., 77 S, E. 162. 


18. Contempt—Civil.—Civil contempts are 
those quasi contempts which consist in failing 
to do something which the contemner is ordered 
by the court to do for the benefit or advantage 
of another party to the proceedings.—Burnett v. 
State, Okla., 129 Pac. 1110. 

19. Corporations—“‘Doing Business.”—Where 
a foreign corporation, on request, forwarded a 
contract to sell onion sets to~a domestic seed 
company, which signed and returned same, the 
transaction did not constitute a doing business 
within the state—Kirkeby & Gundestrup Seed 
Co. v. White, Mo., 153 S. W. 279. 

20.-_—“Doing Business.”’—Where a domest:‘c 
mercantile corporation contracts with a foreign 
manufacturing corporation to purchase the lat- 
ter’s goods, and to sell them within the state, 
it does not constitute “doing business’ by the 
non-resident corporation, and service of sum- 
mons on the domestic corporation is not service 
on the foreign corporation.—Harrell v. Peters 
Cartridge Co., Okla., 129 Pac. 872. 


21.——Estoppel.—Where the trustees of a cor- 





poration knew of the purported lease of the 
corporate business, and that a contract made 
by it with defendant was being performed by 
lessee, without questioning the validity of the 
contract, the corporation was estopped from 
denying that the lease or assignment was au- 
thorized.—King  v. West Coast Grocery Co., 
Wash., 129 Pac. 1081. 

22.- Stock Subscription.—A subscriber to 
the stock of a corporation whose contract was 
to take stock as an original subscriber could 


not be compelled to accept stock which had been 


subscribed for by, issued to and was then owned 
by other persons.—Gray v. Ellis, Cal, 129 Pac. 
791. 

23.—Trust Relation.—Corporate directors 


cannot exercise the corporate powers for their 
private advantage; and for’ any use of the cor- 


poration’s funds for their individual benefit re- 
sulting in damage to the corporation they are 
accountable.—Pollitz v. Wabash R. Co., N. Y., 


100 N. E. 


721. 

24. Covenants—<Attorney Fees.—To hold cov- 
enantor liable for costs and attorney’s fees of 
litigation between covenanteé and third person, 


he must be given explicit notice of the alleged 
default in the title, and be invited or demanded 
to assume control of the litigation.—Jeffords 
Vv. Dreisbach, Mo., 153 S. W. 274. 
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Light and Air.—An easement for light 
granted to a church on conveyance to 
a lot and a 10-foot strip surrounding it,, 


and air, 
it of 





passed by a conveyance of the lot.—Hennen v. 
Deveny, W. Va., 77 S. E. 142. 


26. Criminal Law—Reasonable Doubt.—A 
charge that “a reasonable doubt is one for 
which a reason could be given based on the 


evidence or want of evidence” substitutes for 
reasonable doubt a demonstrable doubt logical- 
ly, and places too heavy a burden on defendant. 
—Ayer v. Territory of New Mexico, Cc. C. A, 
201 Fed 497, 


27. Damages—Fright.—The operator of an 
automobile in a street is not liable for injuries 
to a pedestrian, caused by fright, but not 
touched by the machine.—Bachelder vy. Morgan, 
Ala., 60 So. 815. 





28. Measure Of.—That an employer made 
a donation to employee injured through the 
negligence of a third person held not to affect 
the amount of damages recoverable from the 
third person.—Bachelder vy. Morgan, Ala., 60 So. 
815. 

29. Death—Lord Campbell's Act.—Lord Camp- 
bell’s Act is in derogation of the common law, 
and to be strictly construed, and one who seeks 
to recover thereunder for wrongful death must 
point to a plain provision of the statute au- 
thorizing his cause of action.—Willard v. Mohn, 
N. D., 189 N. W. 979. 


30. Deeds — Acceptance. — Where grantee’s 
agent refused to accept deed without signature 
and acknowledgment of grantor’s wife, and it 
was subsequently destroyed without such sig- 
nature and acknowledgment having been ob- 
tained, title did not pass, even though there was 
a delivery; there having been no acceptance.— 





Ward: v. Rittenhouse Coal Co., Ky., 153 S. W. 
217. 
$1. Construction.—The circumstances sur- 


rounding the execution of a deed cannot en- 
large or restrict the estate granted, but merely 
aid in determining the intent of the parties.— 
Fitzgerald vy. Modoc County, Cal., 129 Pac. 794. 

32. Restriction.—That the main body of a 
few houses along a street are within the re- 
stricted distance therefrom, and that residents 
d?fd not enjoin their erection, does not show as 
a matter of law an abandonment of the re- 
striction.—Seawright v. Blount, Ga., 77 S E. 152. 

33.——Restriction.—A building restriction 
prohibiting the erection of any building other 
than a “dwelling house” prohibits the erection 
of a double house with a single entrance.— 
Schadt v. Brill, Mich., 139 N. W. 878. 

34. Diveree—Custody of Child.—Where the 
best interests of an infant child require it, the 
circuit court could modify the judgment, in di- 
vorce, so far as it related to the child.—Shehan 
v. Shehan, Ky., 153 S. W. 243. 

35.-- Res Judicata.—The voluntary dismissal 
of a suit by a wife for divorce for cruelty, 
and her return to her husband, did not affect 
her right to subsequently bring a similar ac- 
tion, nor prevent consideration in such action 
of the entire story of her married life.—Goeld- 
ner v. Goeldner, Iowa, 139 N. W. 889. 

86. Dower—Chose in Action—Dower inter- 
est of a widow prior to assignment is a mere 
chose in action, and not a legal title-—Upshaw 
v. Upshaw, Ala., 60 So. 804. 
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37. Surplus Over Lien.—Where a husband's 
land was sold to satisfy a lien created by a 
deed in which his wife joined, and there was a 
surplus after satisfying the lien, which surplus 
was not received or disposed of by the husband 
before his death, the wife was entitled to dow- 
er or compensation out of the surplus under 
the express provisions of Ky. St. § 2135.—Mc- 
Clain v. McClain, Ky., 153 S W. 234. 


38. Ejectment—Standing Timber.—Ejectment 
is an appropriate remedy to recover the pos- 
session of standing timber by the person en- 
titled to its possession.—Mt. Vernon Lumber Co. 
vy. Shepard, Ala., 60 So. 825. 





39. Electricity—Due Care.—A company en- 
gaged in generating and distributing electricity 
must handle it with such care as to protect the 
public, and especially those who may be called 
upon to come near the transmission wires, from 
dangers they might not see, or might readily 
overlook.—Staab v. Rocky Mountain Bell Tel- 
ephone Co., Idaho, 129 Pac. 1078. 

40. Embezzlement—Intent.—Where an agent 
comes into possession of money of his principal, 
and converts the same without the consent of 
the principal, fraudulent intent is implied, and 
it is no defense that he intended to restore the 
property.—State v. Duerksen, Okla., 129 Pac. 
881. 

_— 

41. Eminent Domain—Abutting Owner.—An 
abutting owner can recover damages from a 
company maintaining a railroad track in a 
street so as to cut off access to his property, 
though it is constructed by permission of the 
public authorities.—Stephenson vy. Atchison Ry., 
Light & Power Co., Kans., 129 Pac. 1188. 

42. Irrigation.—A private owner may con- 
demn a right of way for an irrigation ditch 
over lands of another private owner.—White 
v. Stout, Wash., 129 Pac, 917. 


43. Public Use.—A railroad cannot condemn 
the right to run a switch over private land 
to afford a private switch track to an owner 
beyond, since that would be a “private” and 
not a “public,” use—In re Grade Crossing 
Com’'rs of City of Buffalo, N. Y., 100 N. E. 714. 

44. Estates Tail—Bar by Deed.—Fines and 
common recoveries being inconsistent with ex- 
isting modes of procedure, an estate tail may be 
barred by an ordinary deed.—Ewing v. Nesbitt, 
Kan., 129 Pac. 1131. 

45. Estoppel—Lot Owner.—While a lot owner 
cannot by limitations acquire title adversely to 
a town, the town may by the conduct of its 
citizens and officers estop itself from claiming 
beyond a given line.—Bridges v. Incorporated 
Town of Grand View, Iowa, 139 N. W. 917. 

46. Ewvidence—Hearsay.—An exception to the 
rule excluding hearsay is made in cases of 
self-disserving statements by deceased persons, 
strangers to the controversy, who were in a 
position to know matters concerning which 
they spoke.—Murdock y. Adamson, Ga., 77 S. E. 
181. 


47. Executors and Administrators—Implied 
Promise.—The law will not imply a promise to 
pay for ordinary services or extraordinary ser- 
vices in an emergency and for a brief period of 
time, ‘where the relationship of the parties 
raises the presumption that they lived together 














Humble, 





for mutual convenience.—Humble v. 
Ky., 153 S. W. 249. 


48. Widow’s Allowance.—By either an ante- 
nuptial or post-nuptial contract a widow may 
waive her right to an allowance, when the 
rights of minor children are not involved.—In 
re Yoell’s Estate, Cal., 129 Pac. 999. 








49. Fraudulent Conveyances—Inadequate Con- 
sideration.—Inadequacy of consideration alone 
will not invalidate a conveyance made in good 
faith and for a valuable consideration.—Ball y. 
Danton, Ore., 129 Pac. 1032. 


50. Frauds, Statute of—Oral ~“Agreement.— 
Under the statute of frauds an absolute con- 
tract for the sale of land, of which the pur- 
chaser was in possession, could not be rescinded 
by oral agreement.—Barrett v. Durbin, Ark., 153 
S. W. 265. 


51. Gifts—Acceptance.—In the absence of 
evidence to the contrary, it will be presumed 
that the donee of valuable unincumbered prop- 


erty, conveyed without condition, will accept 
the conveyance.—Larisey v. Larisey, S. C., 77 
S. E. 129. ° 


52. Guaranty—Assignment.—Where a_ writ- 
ten contract for the sale of land to be paid for 
in school orders expressly guaranteed the valid- 
ity of the orders, an assignment thereof to the 
vendor of the land without recourse did not 
abrogate the written guaranty.—Kaill y. Bell, 
Kan., 129 Pac. 1135. 

53. Highways—Prescription.—To establish a 
highway bv prescription, the public use must 
be general, uninterrupted, and continuous for 
10 years under a claim of right.—In re Twenty- 
Second Ave. Southwest, Wash., 129 Pac. 884. 


54. Homicide—Apparent Damage.—One may 
rely upon appearances and act in self-defense if 
the appearances are sufficient to excite the 
fears of a reasonable man that he is then in 
immediate danger of death or great bodily in- 
jury at the hands of another.—People v. Smith, 
Cal., 129 Pac. 785. 

55. Prejudicial Error.—Where accused was 
indicted for murder in the first degree, and was 
convicted of murder in the third degree, error 
in a charge as to reasonable doubt cannot be 
held unprejudicial, where two of the five judges 





of the Supreme Court who heard the case 
thought otherwise.—Ayer v. Territory of New 
Mexico, C. Cc. A., 201 Fed.. 497, 

56. Homestead—Proceeds of Sale.—A person 


entitled to a homestead interest in indivisible 
property is entitled, as against a creditor, to 
an exemption in the proceeds of a sale of the 
property.—John Staun & Co. v. Proctor, Ky., 
153 S. W. 196. 

57. Husband and Wife—Estoppel.—Where @ 
husband executed a voluntary deed to his wife. 
her act in recording it after her husband's 
death did not estop her to subsequently repudi- 
ate it as against heirs, whose conduct was not 


influenced thereby.—Barris v. Emmons, Mich., 
139 N. W. 872. 
58. Separation Agreement.—An agreement 





between husband and wife to live separate and 
apart, with property provision for each, is not 
against public policy ,and may be enforced ac- 
cording to its terms, when no undue advantage 
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is taken of either spouse.—In re Yoell’s Es- 
tate, Cal., 129 Pac. 999. 

59.—-_—Separate Estate.—Where a married wo- 
man’s money is invested in land in her hus- 
band’s name, she owns, in her separate right, a 
part of the land proportionate to the amount of 
her funds invested therein.—Kingman-Texas 
Implement Co. v. Herring Nat. Bank, Tex., 1538 
Ss. W. 394. 





60. Wife’s Services.—The loss of the wife's 
services is a proper element of damages, in an 
action by a husband for personal injuries to 
her.—Zolawenski v. City of Aberdeen, Wash., 
129 Pac. 1090. 

61. Infants—Necessaries.—Where action was 
brought in the name of a minor, by direction 
of her next friend, to protect title to real es- 
tate, the counsel could not recover, in an action 
against the miner; such services not being nec- 
essaries.—Grissom y. Beidleman, Okla., 129 Pac. 
853. 

62. Injunction—Irreparable Injury.—Because 
the character of the damages from the ob- 
structing of the way to plaintiff's dwelling and 
the water pipes thereto makes it impossible to 
estimate them, injunction will lie—Zierath v. 
McCann, Cal., 129 Pac. 808. 

53. Insurance—Burglary Policy.—A burglary 
policy, conditioned for liability only if there be 
forcible entry and violent entrance and visible 
marks on the premises of the actual force and 
violence used in making entry or exit, does not 
cover a case of entry and exit by opening an 
unlocked door.—Rosenthal v. American Bond- 
ing Co. of Baltimore, N. Y., 100 N. E. 716. 

64. Estoppel.—Where a benefit association 
accepted payments of delinquent dues and as- 
sessments, leading insured to believe that he 
was still a member, and that payments would 
be accepted notwithstanding the gelinquency, it 
was estopped to claim forfeiture of membership, 
—Dobson v. Triple Tie Ben. Assn., Kan., 129 
Pac. 1173. 

65. Forfeiture—A condition of forfe‘ture 
must be construed against the insurer, and so 
as to prevent a forfeiture if the language used 
will admit of such a construction.—Hartford 
Fire Ins. Co. v. Walker, Tex., 153 S. W. 398. 


66. 











Waiver.—Where a company retains 
notes given for premium and endeavors to col- 
lect them in full, it waives the provision that 
the policy should be void if the notes were not 
paid at maturity.—Shawnee Mut. Fire Ins. Co. 
v. Cannedy, Okla., 129 Pac. 865. 

67. Landlord and Tenant—Election to Pur- 
chase.—Where a lease provides that tenants 
might purchase for a certain amount, and the 
tenants elect to purchase, rent paid after such 
election should be applied on the purchase 
price.—Mentlikowski v. Wisniewski, Mich., 139 
N. W. 874. 

68. 





Estoppel.——Where a patentee of land 
put a creditor in possession to hold until his 
return from another state, and the land was 
sold for taxes, and the grantee in the tax deed 
leased it for one year to the creditor in pos- 
session, the lessee, who afterwards procured a 
conveyance from the patentee, was estopped to 
deny the title of his lessor.—Whittle v. Hughes, 
Kan., 129 Pac. 1172. 





69. Lareeny—Trick a Device.—Where prose- 
cuting witness was induced to bet on a game | 
of skill, which he had no chance of winning, 
and which defendants did not intend to permit 
him to win, and they decamped with the money, 
they were guilty of grand larceny by trick, de- 
vice, or bunco game.—State v. Ferrato, Wash., 
129 Pac. 898. 


70. Limitation of Actions—Discovery.—While 
the lapse of time will bar equitable relief 
against a mistake in describing land conveyed, 
limitations will not run till the discovery of 
the mistake, or the time at which, by reason- 
able diligence, it might have been discovered.— 
Jackson-Walker Coal & Material Co. v. Miller, 
Kan., 129 Pac. 1170.. 


71. Marriage—Presumption.—Where a man 
and woman had been living as husband and 
wife for many years, and at the time of their 
marriage the former wife was still living, in 
absence of evidence to the contrary, it will be 
presumed that there had been a lawful separa- 
tion between the husband and the former wife 
—Coachman vy. Sims, Okla., 129 Pac. 845. 


72. Master and Servant—Master’s Assurance. 
—Motorman directed to operate a car with de- 
fective brakes, which the master had prom- 
ised to repair, and who, without knowing the 
character of the defects, relied on such prom- 
ise, which the master had not had time to 
fulfill, and injured himself in exerting unusual 
strength to prevent a collision, held not guilty 
of contributory negligence.—Owensboro City Ry. 
Co. v. Rowland, Ky., 153 S. W. 206. 


73. Volunteer.—A person who volunteers 
to assist the servant of another takes things 
as he finds them, and assumes all the risks of 
the situation, and, in case of injury, cannot re- 
cover unless such injury would create a liabil- 
ity as to a trespasser or bare licensee.—Mar- 
shall & E. T. Ry. Co. v. Sirman, Tex, 153 S. 
W. 401. 

74. Weekly Hiring.—Where wages are pay- 
able weekly, the presumption is that the con- 
tract of hiring is by the week, and, there being 
no evidence that the hiring was for a longer 
term, it was not error to enter judgment for 
plaintiff for the sum admitted to be his weekly 
wages.—Webb v. McCranie, Ga., 77 S. E 175. 

75. Mechanics’ Lien—Foreclosure.—In an ac- 
tion by a subcontractor or materialman to fore- 
close a lien, the original contractor must be 
made a party, as the claim must be adjudicated 
against him in favor of the subcontractor of 
materialman.—State Bank of Chicago v. Plum- 
mer, Colo., 129 Pac. 819. 

76. Mines and Minerals—Petroleum.—Petro- 
leum under the surface of the earth, not re- 
duced to the actual possession of any person, 
constitutes a part of the land and belongs to 
the owner thereof, who has the right to reduce 
it to possession, or to grant the privilege of 
so doing to others.—Kahle v, Crown Oil Co., 
Ind., 100 N. E. 681. 

77. Money Received—Fraud.—Both at com- 
mon law and under the Code, money paid 
through fraudulent misrepresentations may be 
recovered on the common count for money had 
and received.—Winkler v. Jerrue, Cal., 129 Pac. 
804 

78. Mortgages — After-Acquired Interest. — 
Where a mortgage purported to convey the 
whole property, an after-acquired interest of 
the mortgagor by descent on the death of the 
mortgagor’s son became at once subject to the 
lien of the mortgage on thé death of the son. 
—Pulver v. Connelly, Neb., 139 N. W. 1014, 
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79. Constructive Notice.—The fact that a 
mortgage was not properly indexed, or was not 
indexed at all, does not affect the constructive 
notice which its filing for record gives of its 
existence under the registration statutes.— 
Amos v. Given, Ala., 60 So. 829. 


80.—Res Judicata.—A personal judgment on 
mortgage notes is not res judicata, precluding 
a subsequent action to foreclose the mortgage 
lien to recover that part of the debt not paid 
by the personal judgment.—Citizens’ Nat. Bank 
of Seattle v. Abbott, Wash., 129 Pac. 1085. 


81. Nuisanece—<Action.—A child residing with 
his father has the same protection against nuis- 
ances in the neighborhood, which are so noxious 
and long-continued as to materially affect his 
health, as the father, although he has no legal 
estate in the soil, and he, or his personal repre- 
sentatives in case of death, can bring an action 
on the case for damages.—Hosmer v. Republic 
Iron & Steel Co., Ala., 60 So. 801. 


82. Partition—Earnest Money.—Where one 
purchasing land at a referees’ sale in partition 
pays down earnest money, the referees may, in 
the absence of a mutual rescission, retain the 
earnest money in case of the purchaser's de- 
fault, or may sue for damages.—Perrin y. Chi- 
dester, Iowa, 139 N. W. 930. 

83.——Parties.—Where a father conveyed an 
undivided one-third interest in lands to his son, 
the land was subject to the right of partitio. 
which descended, on the death of both father 
and son, to their widows and heirs in the same 
right.—Upshaw v. Upshaw, Ala., 60 So. 804. 

84. Partnership—Holding Out.—Persons hold- 
ing themselves out as partners, so as to in- 
duce others to deal with them, and give credit 
to them as such, are deemed partners as to 
such third persons, though not as between 
themselves.—Downie v. Savage, Wash., 129 Pac. 
1096. 


$5. Principal and Surety—Action by Surety. 
—A surety on a note cannot recover of the 
principal until he first pays the surety debt.— 
McCormick v. Obanion, Mo., 153 S. W. 267. 

86. Removal of Causes—Diversity of Citizen- 
ship.—Federal Employer's Liability Act, con- 
strued to preclude removal, though the case in- 
volves diversity of citizenship, held not uncon- 
stitutional as involving an unjust discrimina- 
tion in favor of cases not arising under the act 
and involving a ground for removal.—Kelly’s 
Adm’x v. Chesapeake & O. Ry. Co., U. S. D. C., 
201 Fed. 602. 

87. Sales—Conditional Sale.—In bail trover 
by the seller of a ring under contract reserv- 
ing title, the plaintiff having elected to take a 
money verdict, the damages could not exceed 
the unpaid balance of the principal debt and 
interest thereon.—Thomason y. Moore, Ga., 77 
S. BE. 155. 

88. Conditional Sale.—Where a contract for 
sale upon installments provided that the title 
should not pass until full payment, the condi- 
tion was for the sole benefit of the seller, who 





might waive it.—George J. Birkel Co. v. Nast, 
Cal., 129 Pac. 945. 
89. Election of Remedy.—A_ seller, on 








breach, may sue for the purchase price, sue for 
cne difference between the market value and 
the contract price or sell the property, and re- 
cover the balance of the purchase price.—Pate 
v. Ralston, Iowa, 139 N. W. 906. 

90. Entire Contract.—A contract 
sale and delivery of a complete edition 
volumes held an indivisible contract for 








for the 
of 13 
the 


sale of the set for a total consideration; no 
part of it being apportionable to any par- 
ticular volume.—Rodgers v. Wise, Ark., 153 S. 
V. 253. 


91. Street Railways—Proximate Cause.—The 
violation of a city ordinance prohibiting horses 
and other animals from running at large was 
not the proximate cause of the death of a 
loose horse struck and killed by a street car.— 
Windle v. Southwest Missouri R. Co., Mo, 15° 
S. W. 282. 

92. Taxation—Leasehold.—Where a leasehold 
interest in land is subject to an indebtedness 
exceeding its value, it cannot be assessed for 


' taxation at its value if there was no indebted- 
ness, but its value is to be measured both by its 
burdens and_ its -benefits.—Metropolitan Bldg. 
Co. v. King County, Wash., 129 Pac 883. 


93. Trade-Marks and Trade-Names—Personal 
Name.—A personal name is not subject to ex- 
clusive appropriation as a trade-mark, even 
though registered as such.—Borden Ice Cream 
Co. v. Borden’s Condensed Milk Co, C. Cc A, 
201 Fed. 510. 


94. Trespass—Burden of Proof.—Good faith 
on the part of a trespasser is a fact, and must 
be proven as any other fact, and is never a 
conclusion of law.—Kahle v. Crown Oil Co., Ind., 
100 N. E. 681. 


95. Trusts — Constructive.—Where plaintiff 
gave money to defendant to erect a building on 
plaintiff’s land, but defendant wrongfully used 
the money in erecting a building on his 





own 
land, a constructive trust arose in favor of 
plaintiff in defendant’s land.—Miller v. Hime- 


bauch, Tex., 153 S. W. 338. 


96. Constructive.—Where an attorney, em- 
ployed to bid off certain property at a sale for 
his client, bid it in for himself and refused to 
recognize the client’s interest, he will be held a 
constructive trustee of the property for the 
client.—Rolikatis y. Lovett, Mass., 100 N. E. 748. 

97. Executory.—A will giving to a woman, 
in trust for herself and her children, born and 
to be born, a sum of money, is executory, and 
can become executed only on the death of the 
trustee, since the possibility of issue is not ex- 








tinct until that time.—In re Dougan, Ga., 77 8S. 
E. 158. 
98.——Express.—“Express trusts” are pre- 


sumably created by the free and deliberate act 
of the parties, are in accordance with equity, 
and, by the terms of their creation, are perma- 
nent in their operation—Arnold y. Hall, Wash., 
129 Pac. 914. 

99. Resulting.—A resulting trust from the 
payment of the consideration for the convey- 
ance of land to another must arise at the time 
of the conveyance, and cannot arise from sub- 
sequent transactions, change of circumstances 
or of intention.—Larisey vy. Larisey, S. C., 77 S. 
E. 129. 

100. Vendor and Purchaser—Merchantable 
Title—If a vendor cannot make a good or mer- 
chantable title, the purchaser is relieved from 
paving for the land, and may recover back any 
earnest money; but the rule is otherwise if the 
vendor is willing and offers to perform his 
agreement.—Perrin vy. Chidester, Iowa, 139 N. W. 
930. 





101.-——Misrepresentations.—False statements 
by a vendor as to the value of similar property 
in the vicinity made to induce vendee to pur- 
chase in connection with vendor’s procuring an- 
other to make a sham offer for the property at 
an exorbitant value in plaintiff’s presence held 
such fraudulent misrepresentations as to entitle 
vendee to rescind and recover the purchase 
price.—Winkler v. Jerrue,’ Cal., 129 Pac. 804. 

102. Notice.—A stockholder of a corpora- 
tion in purchasing, land from it held not charged 
with notice of fraud perpetrated by the cor- 
poration’s president in acquiring title-—Clark 
v. Latourette, Ore., 129 Pac. 1043. 








103. -Rescission.—Although the vendor has 
not been guilty of intentional wrong, a pur- 
chaser may rescind if he was induced to con- 


vey land in reliance on false representations as 


to the character of the land conveyed to him 
by the vendor.—Boles v. Aldridge, Tex., 153 S. 
W. 37 

. 104..—-Restrictions.—The record of a deed 


from platters of a subdivision containing build- 
ing restrictions running with the land is notice 


thereof. to subsequent purchasers—Schadt v. 
Brill, Mich., 139 N. W. 878. 
105. Wills—Construction.—Where a doubt 


arises as to the intent of a devisor in using the 
word “jointly” the courts may consider wheth- 
er the will was prepared by a lawyer familiar 
with the technical distinctions or by a layman 
in determining the question.—Overheiser Vv. 
Lackey, N. ¥., 100 N. E. 738. 
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